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(c) The notice required by paragraph 
(b) of this section shall include: 

(1) The name, principal business ad-
dress and telephone number of the 
transferor futures commission mer-
chant or introducing broker; 

(2) The name, principal business ad-
dress and telephone number of each 
transferee futures commission mer-
chant or introducing broker; 

(3) The designated self-regulatory or-
ganization for the transferor and trans-
feree firms; 

(4) A brief statement as to the rea-
sons for the transfer; 

(5) A copy of the notice to customers 
informing them of the proposed trans-
fer and providing an opportunity to ob-
ject to such transfer; and 

(6) A statement of the number of ac-
counts to be transferred and the esti-
mated liquidating equity of the ac-
counts to be transferred. 

(d) The notice required by paragraph 
(b) of this section shall be filed with 
the Chief Counsel, Division of Trading 
and Markets, Commodity Futures 
Trading Commission, Three Lafayette 
Centre, 1155 21st Street, NW., Wash-
ington, DC 20581; the National Futures 
Association Attn: Vice President-Com-
pliance; and the designated self-regu-
latory organization for the transferor 
firm. 

(e) In the event that the notice re-
quired by paragraph (b) of this section 
cannot be filed with the Commission at 
least five days prior to the account 
transfer, the transferee futures com-
mission merchant or introducing 
broker shall file such notice as soon as 
practicable and no later than the day 
of the transfer. Such notice shall in-
clude a brief statement explaining the 
circumstances necessitating the delay 
in filing. 

(f) The requirements of this section 
shall not affect the obligations of a fu-
tures commission merchant or intro-
ducing broker under the rules of a self-
regulatory organization or applicable 
customer account agreement with re-
spect to transfer of accounts. 

(g) If a proposed transfer is not com-
pleted in accordance with the notice 
required to be filed by paragraph (b) of 
this section, a corrective notice shall 
be filed within five business days of the 
date such proposed transfer was to 

occur explaining why the proposed 
transfer was not completed. 

[58 FR 17504, Apr. 5, 1993, as amended at 60 
FR 49334, Sept. 25, 1995; 63 FR 8571, Feb. 20, 
1998]

§ 1.66 No-action positions with respect 
to floor traders. 

(a) Notwithstanding any other provi-
sion of law, if a contract market sub-
mits to the National Futures Associa-
tion by April 26, 1993 a list of floor 
traders who were granted trading privi-
leges on that contract market on or be-
fore April 26, 1993, and whose floor 
trading privileges remain in effect, 
which includes the name, date of birth 
and social security number of such 
floor traders, as well as facts regarding 
such floor traders which are set forth 
as statutory disqualifications in sec-
tion 8a(2) of the Act if the contract 
market knows of such facts, and such 
list is signed by the chief operating of-
ficer of the contract market, the Com-
mission will not commence an enforce-
ment proceeding against a floor trader 
on that list based solely upon the floor 
trader’s failure to register or receive a 
temporary license under section 4f of 
the Act and § 3.11 of this chapter, nor 
will the Commission commence an en-
forcement proceeding against the con-
tract market under § 1.62 for failing to 
bar such floor trader from operating as 
such: Provided, however, That for those 
floor traders listed as to whom the con-
tract market knows of facts set forth 
as statutory disqualifications in sec-
tion 8a(2) of the Act, the no-action po-
sition contained in paragraph (a) of 
this section will only apply if the con-
tract market submits a supplemental 
statement signed by the chief oper-
ating officer of the contract market 
stating that, in light of the Congres-
sional mandate requiring registration 
of floor traders under the Act, the con-
tract market acknowledges its respon-
sibility to take affirmative action to 
conduct appropriate surveillance of 
such floor traders. These no-action po-
sitions shall expire upon the floor’s 
trader being granted or denied registra-
tion under the Act, or on June 11, 1993, 
whichever comes earliest: Provided, 
however, That if the floor trader files 
an application for registration in ac-
cordance with § 3.11 of this chapter 

VerDate Apr<19>2002 10:09 Apr 25, 2002 Jkt 197051 PO 00000 Frm 00109 Fmt 8010 Sfmt 8010 Y:\SGML\197051T.XXX pfrm13 PsN: 197051T



110

17 CFR Ch. I (4–1–02 Edition)§ 1.66

with the National Futures Association 
by June 11, 1993, the no-action posi-
tions for the floor trader and the con-
tract market as to the registration of 
such floor trader will be extended until 
the floor trader is granted or denied 
registration under the Act, unless an 
Administrative Law Judge issues an in-
terim order suspending the no-action 
position as to such floor trader in ac-
cordance with paragraph (b) of this sec-
tion or the application for registration 
is withdrawn. 

(b) Suspension of no-action position 
under paragraph (a) of this section pursu-
ant to section 8a(2) of the Act—(1) Notice. 
On the basis of information obtained 
by the Commission, the Commission 
may at any time serve notice upon a 
floor trader whose name appears on a 
list submitted in accordance with para-
graph (a) of this section that: 

(i) The Commission alleges and is 
prepared to prove that such floor trad-
er is subject to one or more of the stat-
utory disqualifications set forth in sec-
tion 8a(2) of the Act; 

(ii) An Administrative Law Judge 
shall make a determination, based 
upon written evidence, as to whether 
the floor trader is subject to such stat-
utory disqualification; and 

(iii) If the floor trader is found to be 
subject to a statutory disqualification, 
the no-action status of the floor trader 
under paragraph (a) of this section may 
be suspended and the floor trader or-
dered to show cause why registration 
should not be denied. 

(2) Written submission. If the floor 
trader wishes to challenge the accu-
racy of the allegations set forth in the 
notice, the floor trader may submit 
written evidence limited to the type 
described in § 3.60(b)(1) of this chapter. 
Such written submission must be 
served upon the Division of Enforce-
ment and filed with the Proceedings 
Clerk within twenty days of the date of 
service of notice to the floor trader. 

(3) Reply. Within ten days of receipt 
of any written submission filed by the 
floor trader, the Division of Enforce-
ment may serve upon the floor trader 
and file with the Proceedings Clerk a 
reply. 

(4) Determination by Administrative 
Law Judge. A determination by the Ad-
ministrative Law Judge as to whether 

the floor trader is subject to a statu-
tory disqualification must be based 
upon the evidence of the statutory dis-
qualification, notice with proof of serv-
ice, the written submission, if any, 
filed by the floor trader in response 
thereto, any written reply submitted 
by the Division of Enforcement and 
such other papers as the Administra-
tive Law Judge may require or permit. 

(5) Suspension and order to show cause. 
(i) If the floor trader is found to be sub-
ject to a statutory disqualification, the 
Administrative Law Judge, within 
thirty days after receipt of the floor 
trader’s written submission, if any, and 
any reply thereto, shall issue an in-
terim order suspending the no-action 
status of the floor trader under para-
graph (a) of this section and requiring 
the floor trader to show cause within 
twenty days of the date of the order 
why, notwithstanding the existence of 
the statutory disqualification, the reg-
istration of the floor trader should not 
be denied. The no-action status of the 
floor trader shall be suspended, effec-
tive five days after the order to show 
cause is served upon the floor trader in 
accordance with § 3.50(a) of this chap-
ter, until a final order with respect to 
the order to show cause has been 
issued: Provided, That if the sole basis 
upon which the floor trader is subject 
to statutory disqualification is the ex-
istence of a temporary order, judgment 
or decree of the type described in sec-
tion 8a(2)(C) of the Act, the order to 
show cause shall not be issued and the 
floor trader shall be suspended until 
such time as the temporary order, 
judgment or decree shall have expired: 
Provided, however, That in no event 
shall the floor trader’s no-action status 
be suspended for a period to exceed six 
months. 

(ii) If the floor trader is found not to 
be subject to a statutory disqualifica-
tion, the Administrative Law Judge 
shall issue an order to that effect and 
the Proceedings Clerk shall promptly 
serve a copy of such order on the floor 
trader, the Division of Trading and 
Markets and the Division of Enforce-
ment. Such order shall be effective as a 
final order of the Commission fifteen 
days after the date it is served upon 
the floor trader in accordance with the 
provisions of § 3.50(a) of this chapter 
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unless a timely application for review 
is filed in accordance with § 10.102 of 
this chapter. The appellate procedures 
set forth in §§ 10.102, 10.103, 10.104, 
10.106, 10.107 and 10.109 of this chapter 
shall apply to any appeal brought 
under paragraph (c)(5)(ii) of this sec-
tion. 

(6) Further proceedings. If an order to 
show cause is issued pursuant to para-
graph (c)(5)(i) of this section, further 
proceedings on such order shall be con-
ducted in accordance with the provi-
sions of § 3.60(b) through (j) of this 
chapter. 

[58 FR 19589, Apr. 15, 1993; 58 FR 21776, Apr. 
23, 1993, as amended at 60 FR 54801, Oct. 26, 
1995]

§ 1.67 Notification of final disciplinary 
action involving financial harm to a 
customer. 

(a) Definitions. For purposes of this 
section: 

(1) Final disciplinary action means any 
decision by or settlement with a con-
tract market in a disciplinary matter 
which cannot be further appealed at 
the contract market, is not subject to 
the stay of the Commission or a court 
of competent jurisdiction, and has not 
been reversed by the Commission or 
any court of competent jurisdiction. 

(2) [Reserved] 
(b) Upon any final disciplinary action 

in which a contract market finds that 
a member has committed a rule viola-
tion that involved a transaction for a 
customer, whether executed or not, and 
that resulted in financial harm to the 
customer: 

(1)(i) the contract market shall 
promptly provide written notice of the 
disciplinary action to the futures com-
mission merchant that cleared the 
transaction; and, 

(ii) a futures commission merchant 
that receives a notice, under paragraph 
(b)(1)(i) of this section shall promptly 
provide written notice of the discipli-
nary action to the customer as dis-
closed on its books and records. If the 
customer is another futures commis-
sion merchant, such futures commis-
sion merchant shall promptly provide 
the notice to the customer. 

(2) A written notice required by para-
graph (b)(1) of this section must in-
clude the principal facts of the discipli-

nary action and a statement that the 
contract market has found that the 
member has committed a rule viola-
tion that involved a transaction for the 
customer, whether executed or not, and 
that resulted in financial harm to the 
customer. For the purposes of this 
paragraph, a notice which includes the 
information listed in § 9.11(b) shall be 
deemed to include the principal facts of 
the disciplinary action thereof. 

[58 FR 37655, July 13, 1993]

§ 1.68 Customer election not to have 
funds, carried by a futures commis-
sion merchant for trading on a reg-
istered derivatives transaction exe-
cution facility, separately ac-
counted for and segregated. 

(a) A futures commission merchant 
shall not separately account for and 
segregate, in accordance with the pro-
visions of section 4d of the Act and 
§§ 1.20–1.30, 1.32 and 1.36, funds received 
from a customer if: 

(1) The customer is an eligible con-
tract participant as defined in section 
1a(12) of the Act; 

(2) The customer’s funds are being 
carried by the futures commission mer-
chant for the purpose of trading on or 
through the facilities of a derivatives 
transaction execution facility reg-
istered under section 5a(c) of the Act; 

(3) The registered derivatives trans-
action execution facility has author-
ized, in accordance with § 37.7 of this 
chapter, futures commission merchants 
to offer eligible contract participants 
the right to elect not to have funds 
that are being carried for purposes of 
trading on or through the facilities of 
the registered derivatives transaction 
execution facility, separately ac-
counted for and segregated by the fu-
tures commission merchant; and 

(4) The futures commission merchant 
and the customer have entered into a 
written agreement, signed by a person 
with the authority to bind the cus-
tomer, in which the customer: 

(i) Represents and warrants that the 
customer is an eligible contract partic-
ipant as defined in section 1a(12) of the 
Act; 

(ii) Elects not to have its funds sepa-
rately accounted for and segregated in 
accordance with the provisions of sec-
tion 4d of the Act and §§ 1.20–1.30, 1.32 
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